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The Elimination of Section 2035 in Relation to
Powell and Cahill
Ronald P. Wargo*
The recent Article Gifts in Contemplation of Death: Why Can’t Section 2035 Simply Die? by Professor Stephanie J. Willbanks provides an
excellent argument for eliminating Internal Revenue Code (“IRC”) section 2035.1 In this commenter’s experience, IRC section 2035 does not
arise in day-to-day practice. The section most often applies to transfers
of client-owned life insurance policies to irrevocable trusts. However,
practitioners should also be aware that the relatively recent Powell2 and
Cahill3 cases bring IRC section 2035 squarely into the purview of practitioners wishing to address possible inclusion of family limited partnership interests and other assets which decedent believes were transferred
during life. Specifically, repairing transactions that may be included in a
decedent’s estate under IRC section 2036 will invoke section 2035 if the
client dies within three years of the repair attempt.
I. ESTATE

OF

POWELL

The Powell case included all family limited partnership assets in a
decedent’s estate using IRC section 2036(a)(2) even though the decedent only owned limited partnership interests at death.4 In that case, the
decedent contributed $10 million of cash and marketable securities to a
limited partnership.5 The decedent received a 99% limited partnership
interest and her two children paid for a 1% general partnership interest
with unsecured notes.6 The same day, the decedent transferred her 99%
limited partnership interest to a charitable lead annuity trust which ultimately benefitted the decedent’s two children.7 All of these transfers
were accomplished by one of the decedent’s two children acting under a
* Partner, Friedemann Goldberg Wargo Hess LLP.
1 Stephanie J. Willbanks, Gifts in Contemplation of Death: Why Can’t Section 2035
Simply Die?, 45 ACTEC L.J. 143, 164-65 (2020).
2 Estate of Powell v. Comm’r, 148 T.C. 392 (2017).
3 Estate of Cahill v. Comm’r, T.C. Memo. 2018-84, 115 T.C.M. (CCH) 1463 (2018).
4 Powell, 148 T.C. at 414-15.
5 Id. at 394.
6 Id. at 394, 422.
7 Id. at 395.
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power of attorney,8 and the decedent died within 7 days of the transfer.9
This deathbed planning triggered IRS review and likely helped the court
reach its result.
The IRS argued that all of the assets of the limited partnership (not
just the limited partnership interests) were includible in decedent’s estate under IRC sections 2036(a)(1), 2036(a)(2), 2038, or under IRC section 2035(a) if the transfer to the charitable lead annuity trust was
deemed valid.10 The taxpayer argued that since the decedent did not
own any limited partnership interest at death, then sections 2036 and
2038 could not apply.
The Tax Court held that section 2036(a)(2) applied because the decedent, in conjunction with all of the other partners, could dissolve the
partnership.11 The court also suggested that section 2036(a)(2) applied
because decedent could control the amount and timing of distributions
in conjunction with the general partner.12 Because of this holding, the
Tax Court did not address IRC sections 2036(a)(1) or 2038.13
II. POWELL

AND

IRC SECTION 2035

Because the assets were included in the decedent’s estate under
IRC section 2036(a)(2) because of the court’s broad holding, there may
have been no need to address the IRC section 2035 issue arising because
of decedent’s transfer of her entire LP interest to the CLAT.14 Nevertheless, the Court found that even if she made a gift of her retained
interest prior to death, IRC section 2035 would apply to transfers made
within three years of death, such as the transfer to the CLAT.15 Such an
issue concerns current practitioners given the broad holding in Powell.
Essentially, practitioners are concerned that because partners can always unanimously agree to terminate a partnership, any of the assets
contributed to the limited partnership could be brought into the estate
of a decedent under IRC section 2036(a)(2). If a decedent transfers
those remaining limited partnership interests through a gift, sale, or
charitable contribution, then IRC section 2035 could still possibly bring
those assets back into the estate if the decedent dies within three years
of the transfer, since those assets would have been included in the dece8

Id. at 394-95.
Id. at 394.
10 Id. at 396-97, 399.
11 Id. at 404.
12 Id.
13 Id. at 405.
14 The court did discuss the applicability of the POA, but such a discussion is beyond
the scope of this comment. See id. at 417-19.
15 Id. at 404.
9
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dent’s estate under an IRC section 2036(a)(2) Powell analysis.16 Therefore, even “fixing” a troublesome partnership does not have certainty
for three years.
If Professor Willbanks’ solution of repealing IRC section 2035 were
implemented,17 then immediately upon transferring the limited partnership interest, those assets would not be included in the decedent’s estate.
In fact, such a repeal might have saved the taxpayer in the Powell case,
since she did not own the partnership at her death.18 The Tax Court
specifically noted that taxpayer’s argument that the assets were transferred failed because of the application of IRC section 2035.19
III. ESTATE

OF

CAHILL

Practitioners’ fears about the broad nature of the Powell holding
were increased by Estate of Cahill, a 2018 Tax Court decision that applied Powell’s IRC section 2036(a)(2) analysis to a split dollar life insurance agreement.20 In Cahill, the decedent transferred $10 million to an
irrevocable trust to purchase life insurance policies on the lives of decedent’s son and his wife.21 The decedent expected to be reimbursed when
the policies paid, i.e. when the son and wife passed away.22 Because
those individuals were relatively young, the decedent’s estate valued
that reimbursement right at only $183,700.23 The IRS countered by saying that the reimbursement should have a value equal to the full cash
surrender value of the policies, which was approximately $9.6 million.24
The IRS argued that value was includible in decedent’s estate under
IRC sections 2036(a)(2), 2038(a)(1), and 2703(a).25 The Tax Court denied the taxpayer’s motion for a partial summary judgment.26
The Court cited the Powell opinion, saying that the decedent, in
conjunction with the irrevocable trust, could agree to terminate the split
dollar agreement, giving the decedent the full cash surrender value.27
16
17
18
19
20

I.R.C. § 2035(a).
Willbanks, supra note 1, at 174-75.
Powell, 148 T.C. at 400.
Id. at 400-01.
Estate of Cahill v. Comm’r, T.C. Memo. 2018-84, 115 T.C.M. (CCH) 1463, at *15

(2018).
21

Id. at *4-5.
Id. at *5-6.
23 Id. at *7.
24 Id.
25 Id. at *10-11.
26 Id. at *20. The Tax Court also would have denied the taxpayer’s summary judgment motion with respect to the I.R.C. section 2703(a) issue, but such analysis is beyond
the scope of this comment.
27 Id. at *14-15.
22
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Such an ability, the Court argued, would bring the cash surrender value
in the decedent’s estate under IRC sections 2036(a)(2) and 2038(a)(1).28
IV. CAHILL

AND

IRC SECTION 2035

If the decedent had actually transferred his redemption right so he
was not part of the split dollar arrangement, presumably IRC section
2035 would have brought the cash surrender value back into the decedent’s estate. In the Cahill case, the decedent died within one year of the
split dollar arrangement,29 so even if he had transferred the cash surrender right, the Tax Court may have argued that it was still in his estate.
In sum, repeal of IRC section 2035 would allow taxpayers and their
advisors to fix a transaction that may be brought into their estate under
the current expanded reading of IRC section 2036(a)(2). Practitioners
could address Powell and Cahill concerns without worrying about their
clients’ death within three years.

28
29

Id.
Id. at *3.

